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Some of the data and information included in entities’ self-assessments may fall within
FOIA exemptions 4 (“trade secrets and commercial or financial information obtained from a
person and privileged or confidential’) and 6 (“personnel... files the disclosure of which would
constitute a clearly unwarranted invasion of privacy”).4

EEO-1 reports, which the Proposal’s standards view as a “valuable model” for analysis
and assessments of diversity efforts, are protected from public disclosure. The Equal
Employment Opportunity Commission (‘EEOC”) is prohibited by federal statute from making
public the employment data included in EEO-1 reports and the EEOC FOIA regulations limit the
diversity and inclusion data that the EEOC can make public to aggregate compilations,
prohibiting the disclosure of any data that could reveal the identity of an individual entity.> Any
self-assessment and/or supplemental diversity and inclusion data submitted by the regulated
entities should be entitled to at least as much protection as EEO-1 reports.

Additionally, we strongly urge the Agencies to further protect the materials voluntarily
submitted by incorporating an anti-waiver provision into the final standards to ensure that
privileged materials generated during an entity’s self-assessment remain privileged and will not
be shared beyond the Agency receiving the submission. Incorporating an anti-waiver provision
similar to that found in 12 U.S.C. § 1828(x) will enhance the impact of the Proposal’s standards
by providing regulated entities the freedom to incorporate privileged materials in their
submissions without risk of waiver.

D. Submission of Self-Assessments to One Federal Prudential Regulator

The Proposal states that “[llegal responsibility [with respect to the standards] for insured
depository institutions, credit unions, and depository institution holding companies shall be with
the primary prudential regulator.” However, the Proposal does not specify whether self-
assessments and other data are to be submitted voluntarily to multiple Agencies.

We believe the final standards should clarify that each financial institution will have one
“lead Agency” to which the entity may submit diversity and inclusion data. Establishing a “lead
Agency” will enable a regulated entity to make a single submission of its diversity and inclusion
data, thus alleviating the need for duplicative, unnecessary or overly taxing filings. Establishing
a “lead Agency” will also ensure that each individual entity understands what is expected of it in
terms of conformance with the standards, and that such expectations are based on the
consistent guidance of a single agency.

45U.S.C. §§ 552(b)(4), (6).
529 C.F.R. § 1610.18.
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E. Timing of Self-Assessments

The Proposal does not specify a date by which self-assessments are to be completed or the
frequency with which self-assessments should be conducted. We believe the final standards
should encourage entities to aim to conduct self-assessments every four years. A four-year
assessment period would allow regulated entities to conduct meaningful data gathering and
analysis, and develop and implement improved diversity and inclusion policies and practices. A
shorter time period likely would be insufficient to enable entities to evaluate meaningfully the
state of their diversity policies or to make responsible, thoughtful plans for improvement. A
shorter time period would also impose a greater regulatory burden on financial institutions,
particularly regional and community banks which are already greatly burdened with complying
with ever-increasing regulations implementing the Dodd-Frank Act. Finally, we believe the
assessment schedule should begin in the first calendar year following promulgation of the final
standards and not retroactive, to ensure that it is fairly based on the guidance in the final
standards.

Thank you for your consideration.

Respegtfully,

Denn(¥ E. Ni
President
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